INTRODUCTION
The legal recognition of the right to health worldwide has never been so advanced. At least 115 constitutions around the world have entrenched the right to health or health care, 1 whether as justiciable claim-rights, aspirational guarantees, or a combination of the two. 2 As of November 2012, every country except South Sudan is a party to at least one human rights treaty that addresses the right to health or other health-related rights. 3 Often, international obligations lead to policy recommendations and supervisory measures within the international legal domain, which can affect domestic law and health policy. 4 Yet increased levels of mobilization and litigation have also occurred at the national level with respect to the right to health provisions entrenched locally. 5 For advocates of the right to health, the path is open to create health systems that are more rights-respecting and more just. 6 Yet deep uncertainty about the legal operation of the right to health remains. Opponents argue that its entrenchment leads to an expansion of judicial power-as well as the introduction of incommensurable individual and curative claims 7 -in a necessarily utilitarian policy area. We suggest two questions to unlock this debate. First, what are the effects of justiciability on a healthcare system? Second, how do matters of institutional design change those effects?
In this Article, we examine these questions by comparing the operation of the right to health in the domestic legal systems of Colombia and South Africa. Since 1991 in Colombia, and 1996 in South Africa, the right to health has been entrenched as a justiciable guarantee that moves beyond mere public health protections. 8 Yet the legal impact of the right to health has followed divergent paths. In Colombia, the right to health has grounded an elaborate structure of private litigation and a new consciousness of healthcare entitlement. In South Africa, the right to health has supported limited judicial interventions only in particular health scenarios, along with some extra-judicial space for negotiating healthcare policy.
We seek to describe and explain these differences through a detailed study that accounts for legal and constitutional arguments, questions of institutional design, and the urgency and substance of civil society demands. 9 By providing an almost two-decade snapshot of the legal meaning of the right to health in these two jurisdictions, we integrate an analysis of text, case law, and societal responses. We pay special attention to the different features of judicial review-standing, access, review, and remediesthat configure the traditional debate about the tension that the justiciability of human rights (and particularly economic and social rights) is said to create for democracy. In addition, we raise questions about the background institutional design of the allocation of healthcare resources. This allows us to shift the present parameters of the right to health debate, which focus on either broad ethical questions or narrow institutional ones, to include multiple variables that shape the right in each scenario. 10 Part I of the Article provides an overview of the legal definition of the right to health and introduces the key institutional features of Colombia's and South Africa's guarantees. In Parts II and III, we characterize the operation of the right to health as involving forms of justiciability, which we label either "high-intensity" or "low-intensity," in Colombia and South Africa, respectively. In Part IV, we disaggregate the evidence of justiciability into four variables: doctrinal arrangements (whether they are supportive of content-heavy, core, substantive rights or procedural obligations), judicial roles (whether they are supportive of access to courts and individual remedies), private financing arrangements (how profit-seeking incentives for efficiency and non-health-related interests are arranged), and the configurations of civil society. Far from leading inexorably to the expansion of judicial power, and to litigious, individualistic, and curative biases in health systems, the entrenchment of a justiciable right to health can instead produce only minimal litigation, private negotiations in the shadow of litigation, and civil society pressure for legal change. Our conclusions are important for further research, as well as for current policy and legal design around health care and human rights.
I. THE RIGHT TO HEALTH AS A LEGAL RIGHT
The right to health is a relatively new legal concept, borrowed from the aspirational terms of international human rights instruments and of evolv- ing philosophies of distributive justice. 11 International efforts to define the right to health, and to establish it within a legal framework, have been long-standing. 12 The World Health Organization defines health as "a state of complete physical and mental well-being." 13 In the International Covenant on Economic, Social and Cultural Rights ("ICESCR"), "the right of everyone to the enjoyment of the highest attainable standard of physical and mental health" 14 is limited only by what States can progressively realize. 15 Further interpretations of this obligation have advanced "core obligations" to include, inter alia, the protection of the social determinants of health, the provision of "essential" drugs, and equitable access to health care. 16 In Colombia, the right to health is constitutionally protected in Article 49 of the Constitution:
Attention to health and environmental sanitation are public services [of the] responsibility of the State. The access to services of promotion, protection and recovery of health are guaranteed to all persons. It corresponds to the State to organize, direct and regulate the provision of health services . . . in accordance with the principles of efficiency, universality and solidarity. [It corresponds] also [to the State], to establish policies for the provision of health services by private entities, and to exercise supervision and control [over them]. Likewise, to establish the competences of the Nation, the territorial entities and individuals and to determine the contributions of [their] responsibility in the terms and conditions specified in the law.
11. Distributive justice refers to normative principles for the allocation of resources and opportunities in a given society, and usually adopts egalitarian criteria. This can be contrasted with a conception of justice as compensatory or desert-based. See, e.g., JOHN RAWLS, A THEORY OF JUSTICE 86-89 (1999). See also DANIELS, supra note 6, at 56-63 (applying Rawls' equality of opportunity to the health context).
12. The spread of diseases beyond national borders spurred early international efforts to define the right to health. In 1903, the Office International d'Hygiène Publique, which ultimately became the Health Organization of the League of Nations, began to discuss the concept of primary health care for all, which was later taken up by the United Nations. A somewhat different focus came from workrelated issues of health, explored by the International Labor Organization, founded in 1919. This provision takes the form of an "institutional guarantee," 18 although, as we will see in Part II below, it has been converted by the Colombian Constitutional Court ("CCC") into a subjective and justiciable right. 19 The right is supported by the availability of a tutela action, which allows any individual to bring an action for their fundamental rights. 20 Colombia is also a party to the ICESCR and to other regional human rights instruments that protect the right to health care, 21 a matter of great relevance given the CCC's repeated insistence that international human rights treaties are part of the Constitution. 22. This is known as the doctrine of the "constitutional block" (bloque de constitutionalidad) and has been developed over numerous decisions that make explicit reference to international human rights treaties to expand the interpretation of certain rights, or to include new rights in the Constitution. The CCC developed this concept in the late nineties with a series of decisions regarding international humanitarian law (considered to be included in the constitutional block There are additional, and less qualified, guarantees for the right to health for children and for those in detention, and the right to an environment that is not harmful to health. 24 While constitutional decision-makers are required to consider international law in the interpretation of the Constitution, 25 South Africa has signed, but not yet ratified, the ICESCR.
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The textual differences between the two forms of constitutional protection accompany an entirely different set of institutional arrangements. In short, we describe the operation of the right to health in Colombia and South Africa as following contrastingly high and low levels of justiciability. This has led to very different avenues of legal and political support for the right to health.
II. HIGH-INTENSITY JUSTICIABILITY: COLOMBIA
Colombia's right to health was introduced in its 1991 Constitution, which was adopted after a long period of violence and repression dating from the mid-1940s to the late-1980s. 27 The new Constitution introduced a new conception of the state-one based on the "social rule of law" (estado social de derecho), which warrants the justiciability of economic and social rights in certain circumstances. 28 It also established the CCC, which would 23. S. AFR. CONST., 1996, § 27(3). 24. S. AFR. CONST., 1996, § 28(1)(c), § 35(2)(e), § 24(a). 25. S. AFR. CONST., 1996, § 39(b). 26. On South Africa's status as signatory of the ICESCR, see Status of Chapter IV, Human Rights, 3. ICESCR, supra note 4. The South African Cabinet recently approved ratification. Press Release, ICESCR Ratification Campaign Driver Group, South Africa to Ratify International Socio-Economic Rights Covenant (Oct. 12, 2012) (on file with author). South Africa is, however, a party to CEDAW, CRC, and the Banjul Charter, which do address the right to health. See supra note 14.
27. For the historical context and debates that introduced the right to health in Colombia's 1991 Constitution, see generally LAMPREA, supra note 19 (providing an account of the debates on the right to health in the 1991 Constitutional Assembly).
28. The 1991 Colombian Constitution included the term "social rule of law" inspired in the German socialrechtstaat tradition, which enshrines as a constitutional principle the normative implications of the distributional policies of the welfare state. CONSTITUCIÓN POLÍTICA DE COLOMBIA [C.P.] art. 1. As in the case of the right to health, these specific circumstances have evolved in the court's decisions. In oversee the actions of the lower courts and would exercise concrete, rather than merely abstract, review. 29 Finally, it limited the procedural barriers of access to courts with a striking innovation: the tutela action, in which individuals were able to bring any constitutional claim before any court.
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The Colombian tutela, as enshrined in Article 86 of the 1991 Constitution, is an action presented before any judge for the immediate protection of a fundamental human right. While the action was first defined in the Constitution, Decree 2591 of 1991 and the CCC's jurisprudence developed the tutela into an expansive institution in which courts have expanded powers to make decisions in human rights cases, eliminating all of the constraints of standing as well as most procedural limitations that fetter other systems. 31 Any person can bring forth a tutela claiming violations of his or her fundamental rights, the rights of a larger group (e.g., a neighborhood or an ethnic group), or the rights of a person in a vulnerable situation (e.g., children or the elderly). Any judge is qualified to order the government to take specific actions to protect the right. Unlike in the amparo action elsewhere in Latin America, standing in tutela is very generous, as are courts' powers. In addition, the procedure includes both strict time limitations for judges, and sanctions for public officials, including jail for contempt of court if they fail to comply.
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Tutela actions were initially limited to civil and political rights. Court precedent expanded it to include some economic and social rights (including the right to health) as well as certain rights pertaining to vulnerable groups (e.g., ethnic minorities, children, and internally displaced persons). 33 1992, Sentencia T-406/92 famously made the normative principle of the social rule of law central to tutela decisions. The case refers to an unfinished, overflowing sewer in the municipality of Cartagena. The court ordered the municipality to finish the sewer and clean up the damages, holding that there was an immediate threat to the right to public sanitation, and that it was the court's duty to interpret rights in the light of a social rule of law. As a result, tutela actions have been central to a constitutional transformation that has permeated every sphere of state activity to include the concern with human rights, and to put courts at the reach of ordinary citizens. Tutelas have thus produced unprecedented implications for the redistribution of goods and services in this dramatically unequal society. 34 The introduction of tutelas has produced a massive amount of private litigation in Colombia; between 1999 and 2010 there have been 2,725,361 tutela decisions. 35 The annual number of tutelas filed has been continually increasing. 36 A striking proportion of tutelas are directed to the right to health: in 2008, 41.5% of all tutelas claimed protection for the right to health. 37 In the last two years, approximately one quarter of all tutelas were related to the right to health. 38 Through the use of the tutela, and its support by the CCC, the right to health has been heavily litigated and now features a mode of justiciability that we describe as "high-intensity." Below, we categorize three prominent phases of Colombia's justiciable right to health.
A. 1992-2008: The Path to Justiciability
The CCC decided its first right to health cases in 1992. These cases, which were decided before the 1993 reform of the national health system, established that the right to health was justiciable through the tutela jurisdiction, provided that several conditions were met. When not met, the right to health remained a "programmatic" or non-justiciable right. 39 Since then, the CCC's jurisprudence has focused on limiting and developing these conditions of justiciability. Initially, such conditions were satisfied when a clear link was established between the health claim and a "fundamental right," especially the rights to life and dignity. 40 The CCC adopted an expansive definition of this connection, including not only a person's physical life, but also elements necessary to preserve one's dignity. 41 Thus, for example, as early as 1992, the CCC ordered an eye operation for an indigent man who otherwise would lose his eyesight, out of concern for protecting the man's right to life, right to work, and right to health, and thereby his dignity. 42 Later, other decisions expanded the justiciability of the right to health. Most notably, the CCC determined that the right to health was always justiciable in the case of subjects of special constitutional protection (sujetos de protección constitucional especial), such as children, pregnant women, and the elderly. 43 In 1993, Law 100 transformed the public health system into one of mandatory health insurance provided by private and public companies, combining cross-subsidies among the insured with public financing of health insurance. 44 This law defined the content and responsibility for the 44. Health insurance premiums are a fixed percentage of income, and these premiums go to a common fund. As a result, those who earn more pay more, effectively subsidizing those who earn less. Government funds cover those who do not work. mandatory health insurance plan, Plan Obligatorio en Salud ("POS"), which included a scheduled list of benefits. 45 The list was established by the government though a national council with the representation of different health industry participants, including hospital professionals, doctors, and medical experts. The POS continues to control health care rationing decisions, and is reformed periodically to adapt to epidemiological data and new services and medicines. The CCC's departure from the POS has been a considerable point of controversy, as we document below.
(i) la autonomía o posibilidad de diseñar un plan vital y de determinarse según sus características (vivir como se quiere), (ii) ciertas condiciones materiales concretas de existencia (vivir bien), (iii) la intangibilidad de los bienes no patrimoniales, integridad física e integridad moral (vivir sin humillaciones)."
Law 100 of 1993 delegated responsibility for dispensing the listed benefits to private healthcare providers, although one public provider remained. The law opened the way for private health insurance companies, known as Entidades Promotoras de Salud ("EPS") to mediate between individuals, the government, and healthcare providers. 46 The law also mandated that every individual contribute a percentage of his or her salary to buy health insurance from any one of these companies (the so-called contributory regime). In addition, the system provided for subsidized health insurance for the poor (the so-called subsidized regime) bought by the government and also administered by the EPS. The EPS paid healthcare providers for any expenses generated by the people they insured through either regime (contributory or subsidized), as long as the expenses were on the scheduled list. In turn, the companies received funds from the government as well as from individual contributions.
As early as 1997, the CCC attempted to limit its jurisprudence on the right to health and elaborated increasingly complex rules. 47 This was a response in part to the increase in tutelas during a time of economic crisis, and in part to the CCC's developed understanding of the new healthcare system.
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The CCC's jurisprudence was tied to the potentials and shortcomings of the healthcare system designed by Law 100. Justiciability was thus granted on one of two bases. The first was when the claimant had been improperly denied the medicines and services included in the scheduled list. In these cases, the CCC generally accepted the justiciability of the right to health, especially when there was urgency in receiving the medicine or service. 49 The second type of claim was when medicines or services were not included in the scheduled list, which extended to high-cost illnesses such as HIV/ AIDS, known as the "excluded benefit" cases. In these cases, the CCC decided that the right to health was justiciable when there was a threat to life or dignity. 50 These were the more controversial cases. 51 In Colombian commentary, this issue has been framed as the "government by judges" criticism, levied especially by local economists in the 1990s, 52 as well as by, in general terms, legal scholars elsewhere.
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In response to these charges, the CCC established a general rule in Decision SU-111 in 1997 to limit the further expansion of justiciability but only on the more controversial "excluded benefit" cases. The rule stated that if the medicine or service was not on the scheduled list, the right to health required the State to provide the medicine or service 1) when it was ordered by a doctor, 2) when it was required to save the person's life or personal integrity, 3) only if the person could not afford to pay for the treatment, and 4) the State could afford to pay for the treatment. 54 If the criteria were satisfied, then the case would be both actionable and remediable, and judges could order the government to reimburse the EPS for court-ordered expenses. 55 This latter insistence on reimbursement was probably meant to 55. Id. The government used the Fondo de Solidaridad y Garantía del Sistema General de Seguridad en Salud ("FOSYGA") (Solidarity and Guarantee Fund of the General Health Social Security System) for this type of reimbursement. FOSYGA was created by Law 100 of 1993 (art. 218) and actually set up three years later through Decree 1283, July 23, 1996. It did not, however, contemplate compensation for non-POS court-ordered expenses. These were later included through the Ministry of Health's Reso-give the government an incentive to expand the coverage of the POS, but it had perverse effects, as we shall show. 56 In fact, this reimbursement rule opened the door to massive corruption and mismanagement in the healthcare system. The restrictive rule adopted in SU-111 disappeared from subsequent cases, especially after 1998, when the court adopted Decision SU-480. The reimbursement rule, however, remained in place. Because the government did not expand the POS, reimbursement benefitted the EPS (whose doctors ordered new services and medicines not on the list), pharmaceutical companies (which pushed for their own products in place of cheaper generics), and corrupt public officials and judges (who funneled money from the reimbursement system into their private pockets). 57 The litigation profiles of the tutela actions reveal the unintended consequences of the CCC-devised rules: litigation for benefits included in the scheduled list by patients in the contributory regime became the major type of litigation, followed by litigation for excluded benefits. 58 Part of the reason for this lay in the dearth of administrative mechanisms to resolve conflicts between patients and insurance companies, leading to a massive use of the courts. However, it was also the result of attempts by EPS to get additional compensation for providing services and medicines that were already in the scheduled list by getting courts to order them. Additionally, this mechanism created an inadvertent litigation bias in favor of the middle class, as these patients were more adept at using the legal system.
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In 2003, the CCC attempted to clarify its concept of the right to health, entrenching a "minimum core" approach specifying under which specific circumstances there is a threat to the justiciable core of the right. 60 This lution 02312 of 1998 and required EPS to have technical committees that approved the medication or treatment, rather than allow the courts to oversee the granting of non-POS treatments and medications. decision brought a new clarity to the right to health, which, due to the high volume of complaints, had not always been consistent. However, it did not address the real issues that were increasingly veering the healthcare system toward a major financial crisis.
B. Decision T-760: Court-Ordered Transformation
In 2008, the CCC's focus on clarifying justiciability shifted to addressing the healthcare system's overwhelming financial problems more directly. While previous right to health cases often had policy implications that affected the system as a whole, Decision T-760 in 2008 was the first decision to adopt structural litigation guidelines to specifically order the government to address the major problems in the healthcare system. 61 The court ordered the government to revise the scheduled list of benefits, both to include those that were consistently ordered by courts through tutelas, and to eliminate persistent disparities between the contributive and the subsidized regimes. In addition, the court asked the government to design nonjudicial mechanisms to resolve disputes between patients and healthcare providers, and create effective mechanisms to reduce both the promotion of litigation and the denial of services and information by the EPS. 62 Further issues of mismanagement made the healthcare system untenable. 63 The government faced increasing delays in actually making reimbursements, which the EPS often pointed to in justifying the delay of their own payments to hospitals and other healthcare facilities. This contributed to the bankruptcy of many hospitals, especially public hospitals that served the poor. Complex government-designed procedures for filing claims and suspect financial decisions (such as the use of healthcare funds to buy government debt bonds, which have long periods before they can be cashed in) also led to delays in reimbursements. Lastly, the government increased the number of people insured through the subsidized regime while the number insured in the contributory regime did not increase proportionally, threatening the long-term sustainability of the system.
The combination of the justiciability of the right to health, the privatization of healthcare insurance through profit-seeking EPS, and government mismanagement resulted in a system that incentivized increasing government expenditures, which were not always reflected in improved healthcare provision. What was perhaps even more worrisome was the lack of growth in preventive healthcare services (reflected also in rising costs in services for preventable illnesses).
Decision T-760 ordered the government to address the many shortcomings of the healthcare system. 64 However, the decision coincided with a significant increase in right to health cases and with further instability of the health insurance system. 65 By the end of the year, it was clear the system needed major reform. The CCC, following its own structural litigation system, monitored the orders with a series of follow-up awards as an attempt to pressure the government into adopting reforms, especially increased regulation. 66 Nonetheless, the CCC's efforts were overshadowed by the public protest that characterizes the third phase of the impact of the right to health in Colombia.
C. 2009-2010: Protest and Crisis
The third stage in Colombia's right to health trajectory was marked by protest and crisis. In response to Decision T-760, the government adopted ten decrees that reformed the health system in January 2010. 67 The decrees 66. The Constitutional Court has adopted a large amount of follow-up awards, to the point where it has appointed a special chamber within the court (an assistant judge, working with a group of clerks, and solely devoted to health issues) to oversee the awards. Some of the awards pressured the government into adopting reforms before January 2010. For example, on January 26, 2009, the court asked the government to produce a report showing how they were implementing decision T-706/08. Earlier in the year, the court created a special "follow-up" group of experts, which produced reports that were then sent to the government. See Seguimiento al Cumplimiento de la Sentencia T-760 de 2008, CORTE CONSTITUCIONAL SALA ESPECIAL DE SEGUIMIENTO, available at http://www.corteconstitucional.gov.co/ inicio/SEGUIMIENTO%20EN%20SALUD/ (last visited Oct. 14, 2012). The court has a special website for the numerous follow-up awards. For the list of specific awards including those that examine whether or not the government has complied, see Autos Proferidos por la Sala Especial de Seguimiento, CORTE CONSTITUCIONAL, http://www.corteconstitucional.gov.co/inicio/SEGUIMIENTO%20EN%20 SALUD/AUTOS%20ESPECIFICOS%20PROFERIDOS%20POR%20LA%20SALA%20ESPECIAL. php (last visited Oct. 14, 2012).
67. The decrees adopted were Decreto 126, 21 de enero de 2010, DIARIO OFICIAL [D.
O.] (establishing disciplinary and criminal sanctions for fraud in the healthcare system, as well as increasing government powers to intervene EPS, fine them, control their expenses, and monitor prices paid for did not comply with CCC doctrine, however. Instead, they focused on dealing with the budget crisis by limiting services and funneling tax revenues into the system, including new taxes on alcohol and lotteries. The decrees proved to be highly controversial, especially the measure that limited services not on the scheduled list to resource availability. The decrees also limited doctors' ability to order services and medicines, curtailing patients' access to specialists and fining doctors for ordering medicines and services not on the scheduled list. Finally, the decrees allowed EPS and hospitals to use external (and non-unionized) providers of health services and diagnostic exams.
Surprisingly, given the relative marginality of the right to health in a country with serious problems with violence, and (at that time) a very popular government, the decrees gave rise to an unexpected level of protest.
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Many of the protests, framed as a defense of the right to health, specifically addressed medicines and services (especially coverage of high-cost illnesses) that the CCC had identified as being covered by a justiciable right to health.
69 Part of the resistance was foreseeable: the measures were a clear threat to patients with high-cost illnesses. These patients (especially those with HIV/AIDS, cancer, or transplant needs) and their supporters formed a vocal network of grassroots activists and patients' rights organizations. 70 Less foreseeable was the outrage of doctors and medical students who resented government interference with their medical autonomy to decide on the best course of action-an autonomy the courts had defended. 71 This resentment fed on older grievances with EPS-mandated time limits for consultations, diagnostic exams, and even salaries. Health sector workers, including nurses and paramedic associations, perceived the decrees as an attack on their unions. They were supported by national workers' unions and by organizations that generally rejected the privatization of healthcare services. Finally, the measures also offended middle class contributors to health insurance, whose benefits were significantly curtailed.
The decrees generated numerous marches and protests accompanied by sustained pressure to force the government to back down on what the national media widely claimed was regressive health reform. This put substantial pressure on the Uribe government leading up to the 2010 election, in which President Uribe was running for a second term. The EPS were the only major interest group to support the decrees. The government responded by insisting on the need for substantial reform, as well as by arguing that special interests fueled opposition to the reform. 73 According to the government, the goals of the decrees were to 1) limit non-POS expenses to life-threatening illnesses and to people who have no other means to pay, and 2) increase tax revenue to pay for the health system. The National Planning Department increased control over the EPS. 74 The government insisted in its website that there were many mis- 72.Édmer Tovar, Decretos de emergencia social se quedaron corto: Juan Manuel Díaz Granados presidente de ACEMI, EL TIEMPO, Jan. 25, 2010, http://www.eltiempo.com/archivo/documento/MAM-3808717 (in which the president of the national association of the EPS says not only that the austerity measures were necessary, but also that they were insufficient).
73. The government opened a web-page with the explicit goal of defending the decrees and the declaration of a social emergency more generally. WEB.PRESIDENCIA.GOV, INFORME ESPECIAL: EMERGENCIA DE conceptions of the reform, and that popular protest was fueled by private companies that stood to gain from the prior system. 75 Eventually, the CCC declared the ten decrees to be unconstitutional, but not before national protests from January to March forced the government to recant on some reforms and revealed enormous grassroots support for the CCC's prior decisions on the right to health. When the court announced that the declaration of social emergency, and therefore the decrees, was unconstitutional, a cheering crowd received the decision. 76 In a pragmatic and controversial aspect of its decision, the CCC deferred the unconstitutionality of the increased taxation until the end of 2010, allowing the government to fund health sector debt while congressional reforms were adopted. 77 In the meantime, the government paid a high political cost for the attempted reforms, not only because of the unexpectedly intense public reaction against the emergency decrees, but also because of several accusations of corruption against both the government and the EPS during this period. 78 Allegations of corruption in the preparation of the studies that had recommended the decrees were particularly damaging. 79 In June 2010, President Juan Manuel Santos came into power and introduced a new scheduled list of benefits, which now includes most of the previously excluded court-ordered medicines and services. 80 The Superintendencia de Industria y Comercio (the Superintendent of Industry and Commerce), the Procuraduría (the Office of the Inspector General, which makes disciplinary investigations of public official misconduct), and the Contraloría (the Office of the Comptroller General, which oversees the ad-ministration of public funds) are currently investigating EPS mismanagement. 81 There are also criminal investigations against many former members of the previous government, in particular those responsible for reimbursing the EPS. 82 During the past two years, several EPS have gone bankrupt, and the government has taken over their administration to guarantee healthcare coverage. 83 Non-governmental organizations such as Observatorio del Medicamento reveal that the Uribe government negotiated unreasonably high prices with international pharmaceutical companies for many expensive brand-name medicines on the scheduled list. 84 These new allegations softened earlier critiques of a "government by judges" and focused attention on the health system's crisis of corruption and mismanagement as well as on pharmaceutical companies' pressure and co-optation. 85 In 2011, Colombia adopted Law 1438, which addressed many of the criticisms of the healthcare system and avoided the types of reforms that sparked so much protest under the Uribe proposal of 2010. As well as seeking to improve the accountability and functionality of the EPS, Law 1438 established procedures for the gradual unification of benefits for the contributory and the subsidized regimes as ordered by the Constitutional Court in 2008, earmarked resources for primary and preventive care, and ordered the updating of the POS every two years. 86 It also ordered full, free healthcare coverage for children. 87 Despite these efforts, there is a persistent perception of the system's crisis as well as an ongoing discussion about the 81 need for further healthcare system reform, including a proposal to return to the state provision of health care and eliminate EPS mediation altogether. 88 One thing that remains from the 2010 impasse is the importance of the concept of the right to health, at least formally. As of September 2012, the government is considering a new health reform law it calls the Statute for the Right to Health. 89 The new Minister of Health, Alejandro Gaviria, who is a long-standing critic of court-ordered spending, has emphasized the need for financial, rather than medical, expertise. 90 Because the quantity of right to health litigation has not been reduced by the reforms, the issue of justiciability will be sure to receive attention. 91 As shown in this section, Colombia has experienced an intense level of litigation, adjudication, and enforcement in its evolution of the right to health. Judicial leadership has ingrained into the popular consciousness a sense of healthcare entitlement. Unscrupulous companies have manipulated complex financial reimbursements and entitlements under the insurance scheme. Together, these factors brought about fiscal crisis and protest. This may be contrasted with the justiciability of the right to health in South Africa.
III. LOW-INTENSITY JUSTICIABILITY: SOUTH AFRICA
In contrast to Colombia, South Africa's engagement with the right to health has been marked by a low-intensity approach to justiciability. The right to health has been interpreted and enforced by tentative, incremental, and partial steps on the part of the Constitutional Court of South Africa ("CCSA"), and a less widespread challenge to, and disruption of, the overall health system. Despite vigorous contestations around health rights and remarkably successful instances of social movement mobilization and representation, the right to health remains a changeable discursive resource that will be shown to reflect a less tangible entitlement than that presently provided in Colombian constitutional law. 92 Like Colombia's Constitution, South Africa's Constitution of 1996 came at the end of a long period of repression and violence. While Colombia's Constitution may be characterized by the "social rule of law" concept, South Africa's can be described as belonging to the category of "transformative constitutionalism." 93 This goal seeks to create a new legal and political system from the legacy of officially sanctioned racism. 94 Expanding access to health care by entrenching the right to health care is part of an overall project of transformation, as is the establishment of a new, separate Constitutional Court, itself an innovation in a common law system. The CCSA occupies a major role in transformative constitutionalism, which has been explicitly endorsed by its judges. 95 While access and standing rules for the CCSA are designed to be lenient, 96 and submissions from amicus curiae are welcomed, 97 there is no equivalent to the tutela in South Africa. Furthermore, the CCSA hears vastly fewer cases than its equivalent in Colombianow averaging around 25 per year. 98 The CCSA also shares constitutional jurisdiction with the South African Supreme Court of Appeal and the High Courts, yet the main litigation involving the right to health has been dealt with by the CCSA.
Another major difference between the two countries is the design and financing of the healthcare system. In South Africa, health care is delivered in two tiers. The private health system, which covers less than 15% of the population, consists of general practitioners and private hospitals funded mainly by private medical schemes. 99 A further 21% of the population relies on the private sector, mainly for primary care on an out-of-pocket basis. The remaining 64% of the population depends on the public sector for all healthcare services. 100 Further aggravating these imbalances, almost half of the country's healthcare expenditures go to the private medical scheme, and public health users have been radically under-resourced: in 2005, less than ZAR 1300 (USD 160) was spent per person for government primary care and hospital services, with a strong tilt towards curative hospital care.
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This imbalance is further amplified by the disease profiles of those of low socio-economic status who must rely on the public system: HIV/AIDS; tuberculosis; maternal, infant, and child mortality; non-communicable diseases; and the effects of injury and violence.
102 This is a clear legacy of apartheid, reflecting the racial agenda, gender biases, and lack of resources for the provinces during the apartheid regime.
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South Africa's jurisprudence on the constitutional right to health is responsive to this context, as we shall see, but has had little direct effect on the deep imbalances of the healthcare system. The CCSA's jurisprudence on the right to health, which commenced six years after the CCC's, is markedly distinct from the strident steps taken in Colombia. While each body of jurisprudence has developed through the intermediary of international human rights law, and with mutual comparative influences such as the German Basic Law, 104 the differences in the language of jurisprudence-and the relative scarcity of Spanish-to-English translations-have meant the two are neither directly cited, nor apparently read by the other court. Of course, members of the Constitutional Courts of each jurisdiction are still undoubtedly in conversation, through the transjudicial dialogue that takes place through conferences, websites, and other informal forums. 105 Yet they are usefully compared to highlight the distinct treatment given to the con-99. Medical schemes are South African private health insurance companies, defined by the South Africa Medical Scheme Act as "the business of undertaking liability in return for a premium or contribution." Act 131 of 1998 § 1. 191, 197 (2003) . stitutional right to health. We suggest that a characteristically "low-intensity" form of justiciability flows from CCSA's doctrinal stance, which we characterize as "reasonableness review," as well as the formative context of the HIV/AIDS pandemic. We draw these links in the following sections.
A. 1998-2002: Reasonableness Review
Soon after the CCSA confirmed the justiciability of economic and social rights in 1998, 106 litigation on the right to health commenced. Soobramoney involved a claim by a chronically and terminally ill, recently destitute claimant who sought renal dialysis. 107 A public hospital had rejected his request on the basis of a rationing process that favored patients with a chance of long-term recovery.
108 Soobramoney argued that the refusal deprived him of his right to life and his right to emergency medical treatment. 109 The CCSA declined to hear the matter on these bases, holding that renal dialysis was a life-prolonging intervention, rather than an immediate remedial treatment that would be associated with an emergency. 110 In particular, it held that a rationing process that apportioned scarce resources among those who urgently need services did not infringe upon the right to life.
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Instead, the CCSA explored the state's obligations under the right to access health care. 112 The CCSA conceded the tragic choice undergirding the case, and the implications for weighing Soobramoney's life against the lives of others.
113 Yet the CCSA also emphasized that the resources of the hospital in question, and of the public healthcare system in general, were scarce. 114 Rationing was an everyday reality. Adopting an orientation that was utilitarian despite being coded with the language of rights, 115 the CCSA accepted that public health must be organized for the welfare of all, and not biased towards those whose claims had managed to reach the courts. 116. Soobramoney 1998 (1) SA at 784 para. 58.
The standard for the right to health care was the reasonableness test, which would become key to the CCSA's economic and social rights jurisprudence. In highlighting that Section 27 of the Constitution guaranteed only an obligation to "take reasonable measures," rather than a stand-alone subjective right, the CCSA introduced a quasi-procedural scrutiny of the government's actions that exemplified a careful judicial restraint. 117 The CCSA accepted that the public hospital's rationing process, itself subject to ethical guidelines, was reasonable. 118 There was a "nation-wide problem" of limited dialysis machines, and the court deferred to the "guidelines . . . to assist the persons working in these clinics to make the agonizing choices which have to be made in deciding who should receive treatment, and who [should] not." 119 The CCSA also found reasonable the provincial health department's prior budgetary allocations. 120 Undoubtedly, the Soobramoney decision created a temporary chilling effect on further health rights claims.
121 If the CCSA were willing to defer to governmental and hospital decision-making, and concede the scarcity of state resources, it appeared that the prospects for other complaints were low. Soobramoney's claim had not attracted much public sympathy or a significant social movement, although many noted the tragedy when he passed away three days after judgment. 122 The case contains clues for the present orientation of reasonableness review, which is a rejection of highcost treatments as a state responsibility, an acknowledgment of the inescapable tragedy in healthcare allocations, and a formulation of deference to hospitals and government when making such decisions.
Reasonableness review received new attention after a successful complaint in relation to the right to housing. In the famous Grootboom decision, the CCSA held that the government's housing policy was unreasonable because it had failed to cater for vulnerable individuals and groups in the position of the complainant. 123 Grootboom is directly relevant to right to health jurisprudence because it signaled that the reasonableness standard could have some teeth. The CCSA was prepared to scrutinize the government's housing policy, asking questions of it that clearly went beyond the standards of rationality in government decision-making-questions that drew uncommon judicial attention to the poor and vulnerable who were (2000) (worrying that the CCSA's decision, despite presenting "a certain conception of fairness in allocation," "arguably does so in a way that ends up coming close to denying that any given person or group can legitimately assert a priority constitutional claim on resources.").
122 omitted from, or burdened by, a particular policy. 124 This approach would open the way for a more careful scrutiny of those who would be burdened by a particular health policy in the Treatment Action Campaign ("TAC") decision to come. 125 The CCSA also declined to adjudicate a justiciable, subjective "minimum core" of the right to housing, finding the more flexible standard of reasonableness to be more consistent with its own competence for economic and social rights adjudication. 126 This general orientation would continue for parallel litigation in sanitation, electricity, and water, 127 all rights for which the minimum core is much more extensively defined in international law. 128 Even though the CCSA was reluctant to prescribe entitlements during this phase, it nevertheless achieved "a standard of transparency in government decision making" that might not have been achieved without the justiciable right. 129 Moreover, the court's orientation also ensured that it would peer into the consideration given to economically vulnerable groups. 130 As a result, government policies are required to focus on both short-term and long-term beneficiaries in the design of public schemes. Of course, to insist that policy does not ignore the needs of vulnerable groups does not in itself confer any tangible benefits on them. 131 Nonetheless, attention to vulnerable groups constitutes a potent standard when combined with the equality guarantee. 132 This orientation reflects a degree of weighted utilitarianism in the CCSA's rights jurisprudence-that is, a re-luctance to establish the minimum substance of economic and social rights, along with an acknowledgement of the special burdens experienced by the poor and vulnerable. This orientation was to remain until the implications of the HIV/AIDS pandemic exploded onto the judicial scene.
B. The Formative Context of the HIV/AIDS Pandemic
The incrementalism of reasonableness review was to change in light of the overwhelming nature of the HIV/AIDS pandemic in South Africa. On the one hand, HIV/AIDS presented a disease of such seriousness and such drastic ramifications that it could not be ignored. On the other hand, President Mbeki's apparent denial of the link between HIV/AIDS and the ANC administration's prevarications and delay in organizing a medical response raised alarming implications for the spread and treatment of the disease.
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In such a scenario, the standard of reasonableness became more robust. The TAC case was brought by Treatment Action Campaign, a South African activist organization defending the rights of people living with HIV/ AIDS, against the government's handling of the prevention of mother-tochild transmission of HIV at childbirth. 134 After mobilization by the TAC, a pharmaceutical company had donated a five-year stock of an antiretroviral drug ("ARV"), Nevirapine, to prevent mother-to-child transmission. 135 Yet the government prohibited the use of the ARV in public hospitals, apart from its limited trial in 16 public sites. 136 The TAC claimed that the restriction on the drug was unreasonable, especially in light of the gravity of the consequences-transmission of HIV/ AIDS-of denying access to the drug. 137 It based its arguments both on the right to health and the specific right of children to health care. It produced evidence of doctors, medical experts, and patients about the ramifications of the policy and its arbitrariness. The government defended its position on the grounds that the effective provision of ARVs was unaffordable (because it would require testing, counseling services, and formula milk), that the efficacy and safety of Nevirapine was not proven, and that the use of Nevirapine would risk a negative impact on public health.
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The CCSA's examination of the reasonableness of the government's policy was robust. The CCSA peered behind the reasons given for the seemingly rational restriction, finding all of them wanting. It held that the costs of testing and counseling were minimal. 139 Furthermore, the safety of the drug had been vouched for by the South African Medical Review Board, which had registered the drug for private sale. 140 Holding that the restriction of the ARV to designated sites was unreasonable because it excluded people who could reasonably have been included in the ambit of the policy, 141 the CCSA ordered the government to end the restriction and mandated the provision of counseling and other necessary services, the latter enforceable through a contempt of court order. It allowed for the revisability of the Nevirapine ARV treatment if better treatments became available. It also declined to order a structural injunction to require the government to carry out each concrete step, noting its expectation that the government would carry out the declaratory order. Despite the mandatory elements of the testing and counseling remedy, there was nothing equivalent to the sort of structural order of transformation produced by the health rights cases in Colombia. 142 Vigorous organization and mobilization on the part of the TAC arguably made the TAC case and the orders that followed easier for the CCSA. Because of considerable public attention, public marches, and other mobilizations during the course of the litigation, some provincial governments had already made significant concessions and changes prior to the decision. 143 Several additional mobilizations by the TAC, regular monitoring of health clinics, and treatment literacy programs for mothers after the decision ensured that the orders were implemented and that many lives were saved. 144 The activities of the TAC bear much of the credit for the protective reach of the right to health into the government's HIV/AIDS policy. 145 The TAC had drawn membership from people living with HIV/AIDS and supporters of people living with HIV/AIDS. The profile of this social movement crossed race and class lines. 146 By the time of the TAC case, its members were already involved in a range of national and international protest actions involving sit-ins, singing, and other responses, as well as a didactic treatment literacy campaign. 147 The leadership of the TAC had borrowed heavily from the anti-apartheid repertoire as well as tactics from foreign anti-AIDS groups, such as the U.S. ActUp campaign. 148 Thus, by the time of the case, it was a significant political force. Indeed, earlier mobilizations around the right to health had themselves enhanced the profile of the TAC case. One case in particular spurred a concerted effort to seek to reduce the cost of essential medicines in South Africa. The Pharmaceutical Manufacturers Association ("PMA") litigation involved an ongoing claim, begun in 1997, by pharmaceutical companies about protecting their monopolies on drug prices. 149 This litigation was a response to amendments to the Patents Act that made generic medicines more available. 150 Pharmaceutical companies argued that the legislation infringed on their constitutional right to property, along with other rights. 151 The government's early defense of its legislation was lumbering and ineffective. The delay in the courts had postponed the price savings of an increased access of generic medicines for over one year. During this delay, the TAC sought to join the action as amicus in 2001 and defend the access regime on the basis of the right to health.
152 Its remarkable success in bringing increased South African and worldwide attention to this issue resulted in the withdrawal of the case by the pharmaceutical companies as well as a boost in the TAC's local credibility and readiness for its own litigation. 153 The activities of the TAC, other legal organizations, and social movements organized around the issue of HIV/AIDS have been key to the emerging right to health in South Africa. These organizations have combined sophisticated modes of public protest with a highly selective and targeted use of constitutional litigation.
Has the formative context of the HIV/AIDS pandemic carved out a singular, and unique, duty of treatment in South Africa? Does it signal a curative rather than preventive meaning of the constitutional right to health? Other successful litigations around the right to health concerning the special protection of those in detention to medical treatment have also involved HIV/AIDS. 154 Yet the prominence of the HIV/AIDS issue is understandable in light of the terrible pandemic experienced by South Africa. The CCSA affirmed that HIV/AIDS is "the greatest threat to public health in our country." 155 We suggest that the extension of the right to health to other diseases, many of them associated with poverty, such as tuberculosis and cancer, has come about indirectly through the emphasis on drug affordability and regulation within the HIV/AIDS campaigns. Moreover, the way in which the ARVs act to both prevent the spread of HIV, as well as to treat it, indicates a certain collapsibility of the curative/preventive paradigm. 156 Since 2002, the right to health has been litigated more indirectly-through duties to regulate the healthcare system and to provide for the social determinants of health through other economic and social goods.
C. Post-2002: Healthcare Regulation and the Social Determinants of Health
More recent protections of the right to health by the CCSA have been indirect. The National Health Act, passed in 2004, attempted to correct some inequities by centralizing power and responsibility for primary health care within the provinces.
157 Nonetheless, the public sector continues to perpetuate the inequities of health care due to the lack of resources, poor management, and aging infrastructure. 158 In some instances, while access has increased, the quality of healthcare services has deteriorated or remains poor.
159 Litigation has focused on the government's right to regulate the prices of medicines and the provision of private healthcare services, usually according to administrative law principles. Attempts to provide what we might call indirect support for the right to health has come from other economic and social rights litigation, affecting rights to access the "social determinants of health," such as clean water, sanitation, and housing. 160 The CCSA has adopted the position that with regard to the pharmaceutical industry, the government performs its duty to protect the right of access to healthcare services as a regulator, rather than a provider, of these services. 161 In Minister of Health v. New Clicks South Africa (Pty.) Ltd., the CCSA held that the government was constitutionally obliged, as well as permitted, to take reasonable measures to control drug prices through medicine regulation in order to make medicines "more accessible and affordable by means of a transparent pricing system."
162 Although the case was decided by recourse to administrative principles, rather than economic and social rights, the judgment noted the importance of legislation aimed at securing affordable medicines to realize economic and social rights like the right to health care. 163 The court has also pressured the legislature to regulate health care. The constitutional requirement to legislate and to regulate comes not only from the positive obligations flowing from the right to health provision itself, 164 but also from the explicit duty to protect, as well as respect and fulfill, constitutional rights. 165 This duty places an obligation to enact and enforce legislation that is required to regulate and enable private actors to fulfill their duties in socio-economic spheres. 166 Such a duty becomes more prominent in the context of the privatization of health and other social services. 167 This duty exists alongside the "horizontal application of constitutional rights," in which rights may be constitutionally binding on private relationships that do not explicitly include the state. 168 Because the CCSA has been reluctant to intervene in exactly how such horizontality changes the private common law, the pressure on the legislature to regulate according to the Constitution is even greater. In such cases, the CCSA has relied primarily on the legislation at issue, rather than allowing parties to bypass it to proceed directly to the constitutional standard. 169 This position has impacted health care through non-constitutional cases without direct recourse to the right to health. In targeting the prices charged by two companies in the Hazel Tau litigation, for example, the TAC and other organizations complained that the cost of ARVs breached the excessive pricing provision of the Competition Act. 170 In argument before the Competition Commission, a statutory body authorized to investigate and control restrictive business practices, medical experts testified on the need for a complex regimen of different ARVs to treat HIV/AIDS effectively. 171 Economic evidence compared the high cost of drugs in South Africa with the costs of generic alternatives elsewhere. In a non-judicial outcome that went further than the TAC's success behind the PMA litigation, which had only resulted in the withdrawal of the companies' litigation against moves to allow licensing arrangements under the Patents Act, the companies settled, agreeing to license the manufacture of generics subject to a maximum 5% royalty. Further out-of-court settlements followed, thus vastly lowering the costs of medicines, without any involvement of the CCSA. 172 No equivalent litigious processes were attempted in Colombia, in part due to the judicial availability of tutelas and the efforts of non-litigation action, which contributed to a lack of patient incentives to seek reductions in treatment costs directly with pharmaceutical companies.
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Attempts to create indirect support for the right to health, through the litigation of other economic and social rights cases affecting the social determinants of health, have sometimes been effective. 174 The constitutional rights to access food, water, housing, education, and social security have great import for health, and have been litigated far more often, relative to the right to health care, in direct contrast to the Colombian experience. The successful claim in Grootboom introduced a new pressure on policymaking: to give attention to the needs of vulnerable groups. A raft of other housing cases also led to a degree of protection for communities rendered homeless or insecure in informal settlements, by prescribing a duty of "meaningful engagement" and a search for alternative accommodation prior to eviction, 175 and by dispensing with other legal formalities in emergency hous- ing scenarios. 176 In some cases, goals of housing and health appear to conflict. In Olivia Road, for example, the City of Johannesburg made policy arguments around health in order to expedite the eviction of families from a housing complex that was argued to be inhabitable. However, the CCSA chose to balance habitability concerns with the very real danger of homelessness, the latter outweighing the former. 177 In other cases, goals of housing, sanitation, and health have more clearly aligned, such as when communities have been protected from evictions when alternative accommodations were not accessible, or when sanitation measures have been contested. 178 Nonetheless, while these cases indicate that the social determinants of health have been more litigated than the right to access health care per se, with a great potential impact on public health, the CCSA has remained distant from the health dimensions of the arguments in such cases. In the access to water litigation of 2010, for example, the health-related impact of insufficient water was expressly raised on the papers and dealt with explicitly by the High Court and the Supreme Court of Appeal but not by the CCSA. 179 In litigation involving the access to toilets and lighting by residents in an informal settlement, the CCSA chose to defer to the government's upgrading program under its National Housing Code, rather than consider the importance of health. 180 The three stages of health rights jurisprudence outlined here fall into an introductory embrace of the reasonableness standard of review, followed by a greater robustness in the CCSA's scrutiny of government behavior after the challenges of the HIV/AIDS epidemic, and lastly a continued low-scale embrace of reasonableness review with greater attention to other socio-economic rights outside of the right to access health care. Even the TAC decision, at the height of the HIV/AIDS crisis, is low-intensity in character, especially when compared with the rigorous management and large-scale reforms embarked upon by the CCC in Colombia. 181 No other litigation directly challenging the government's behavior on the basis of the right to health care has been brought, although NGOs continue to rely on the right to health to publicly criticize or challenge proposed legislation or policy reforms. 182 In the next section, we explore four variables that account for the differences between the two systems.
IV. FOUR VARIABLES OF JUSTICIABILITY
While Colombia's justiciable right to health has been formed against a backdrop of judicially-led criteria, snowballing litigation, litigious interventions of both insurance companies and patients, and mass demonstrations, South Africa's tells the tale of provisional justiciability, minimal litigation, private negotiations in the shadow of litigation, and a more open defense of other economic and social rights. This comparison weakens claims about the inevitability of judicial power in right to health complaints. Indeed, the comparative fortunes of the two rights to health have been remarkably distinct, marked by the very different orientations towards the intensity of justiciability. We conclude this article by raising four variables that can explain these distinctions and are worthy of further study, namely A) legal doctrine, B) the role of the judiciary, C) the institutional financing of health care, and D) citizen participation.
A. Judicial Doctrine
The CCC and the CCSA have followed vastly different routes for doctrinal resolution of the problems of indeterminacy and justiciability, starting from their framing of the institutional guarantee of the right to health. The substantively-informed orientation of the CCC lies in contrast to the procedurally-informed orientation of the CCSA. In this context, text and interpretation have played a strong role.
In Colombia, the CCC has chosen to entrench a minimum core of the right to health, linking Colombian jurisprudence with international standards in order to provide determinacy and perhaps independence to the definition of the right. The CCC has also sidestepped (or refuted) the morally difficult question of the rationing of high-cost illness and high-cost treatments, finding dignity and life to be more salient interests, and refusing to accept the inevitability of rationing decisions. This has led to a highly moral orientation to the CCC's defense of people with high-cost illnesses and its willingness to depart from the POS. This had occurred in some cases involving the same disease profiles of those in South Africanamely, patients living with HIV/AIDS. However, the categorical orientation of the CCC may have reduced the leverage, or at least the motivation, for finding other healthcare solutions, such as through negotiation for the availability of generic medicines that has been successful in the South African HIV/AIDS context.
In South Africa, on the other hand, the court has resolutely rejected the minimum core idea and has instead preferred an approach that assesses the reasonableness of government conduct, assisted by procedural criteria such as whether certain interests have been taken into account, or whether certain groups have been consulted. Of course, more substantive notions of distributive justice guide the questions of who counts as vulnerable and whose interests require attention. The CCSA has also placed great stock in the fact that the right to health is, in the main, protected only according to the standard of "progressive realization," requiring only "reasonable" measures on the part of the state "within its available resources." 183 As with the standards of obligation recently adopted in international human rights law,
B. Judicial Roles
A second variable is the role of judicial review in each jurisdiction. The conception of judicial review emerges from institutional design and political culture, and affects a court's mode of scrutiny and remedy. 188 Extending an analysis of the different forms of judicial review to local expectations and institutions is a useful way in which to compare Colombia's and South Africa's divergent experiences of justiciability. 189 Colombia's civil law structure, its shared constitutional jurisdiction between the CCC and other courts, and the availability of tutela claims set in place a specific trajectory for the right to health. 190 Early on, the CCC arrogated to the judicial branch responsibility to resolve disputes between patients and health service providers and insurers, a relationship that has often been fraught with conflict considering its high stakes. 191 By directly ordering health sector reform in 2008, the CCC went further and insisted on its own leadership and indirectly the leadership of courts in inserting the right to health into the heart of the healthcare system's design. In the words of the main author of Decision T-760, the CCC represents "biting substantive progressiveness" by addressing individual complaints, fixing the content of rights, redesigning plans, imposing large costs, and ordering regulatory action. 192 In this sense, the CCC enjoys a strong, perhaps supremacist, role conception characterized by a managerial orientation in resolving economic and social rights through judicial review. 193 Through delivering structural remedies, it has sought to take over the dysfunction of the legislative and administrative branches.
branches and lowers the political energy that is required in order to achieve a rights-protective outcome." 195 While frustrating for individual claimants, who are often left without a direct remedy, the CCSA's more tentative approach to judicial review has led to multidimensional and multi-actor reforms. 196 South Africa's court structure, although also sharing constitutional jurisdiction between the CCSA, Supreme Court of Appeal, and High Courts, belongs primarily to the common law tradition. Its access-to-justice provisions, though generous, contain no parallel to the tutela action. Health actions are rare, due to cost and access problems. The CCSA's early deference probably curbed the enthusiasm for further litigation. 197 This has led to an incremental, and partial, protection of the right to health. The later success of the TAC litigation involved a declaratory remedy, 198 and the CCC in particular has been reluctant to involve itself in mandating and supervising detailed plans for the government to take.
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The relative difficulty in accessing the CCSA has meant that plaintiffs usually require the support of a public interest organization to proceed. Several of these organizations-such as the Legal Resources Center, the AIDS Law Project (now called Section 27), and the Center for Applied Legal Studieshave been repeat players in constitutional litigation since apartheid. 200 Often they accept "test case" complaints with less regard for individual merits but more regard to the potential for structural impact of the case. 201 Soobramoney's unsupported, and unsuccessful, claim is an example of this strategy at work in the health care context. This has combined to produce a
D. Civil Society
Finally, both systems have different configurations of civil society. A consciousness of the importance of the right to health is common in each. In both Colombia and South Africa, the right to health was entrenched in a new Bill of Rights, and accompanied great expectations of social, political, and legal change. In Colombia, the vision of universal health care, while persistently unrealized, remained an important legacy of social-liberalism of the 1930s, as well as part of progressive aspirations of social justice. In South Africa, the experience of health and ill health was explicitly linked to the historic racism of apartheid, which had defeated earlier attempts to provide free health care for all. 207 Nowadays, civil society participation includes professionals, such as doctors and nurses, who have been hugely invested in the right to health as supportive of their professional autonomy and professional ethics. Mobilizations also include patients' movements in both countries, and the mobilization of patients living with HIV/AIDS occurred at an early stage in each. Nonetheless, active patients' groups in Colombia have mobilized around high-cost diseases and have usually reflected the middle class litigating for its own interest, sometimes with the support of pharmaceutical companies. These patient and professional groups have targeted the government as the appropriate provider of quality health care. At least in 2010, their cause garnered massive popular support. In South Africa, the depth and intensity of the HIV/AIDS response, by movements such as the TAC, as well as the history of an anti-apartheid repertoire of protest, has created a different degree of social movement activity centered on access to medicines and the state's duty to regulate, rather than merely provide, health care. Such movements have targeted pharmaceutical companies, often shoring up the state in its attempts to regulate the industry. Their use of litigation is strategic and minimal. This, combined with and itself influenced by factors of financing and doctrine, has led to a very different path for the right to health.
V. CONCLUSION
The right to health is highly contingent on background judicial and legal structures. The debates for and against its constitutional entrenchment, ratification, or domestic implementation should proceed with an understanding that, while text may count, institutional configurations are most at issue. The Colombian experience of high-intensity justiciability within its civil law system has led to substantive interpretations of the core of the 207. The South African National Health Service Commission of 1942-1944 (led by Dr. Henry Gluckman) pioneered a proposal for a National Health Tax, which would ensure that health services could be provided free at the point of service for all South Africans. Progress to implement this proposal was reversed with the election of the National Party in 1948 and the institution of apartheid. For a description of this Commission, see Dep't of Health, supra note 203, paras. 41-42. right to health; numerous tutela actions; and both individual and structural, supervised remedies. The South African experience of low-intensity justiciability is demonstrated by the use of a procedurally-focused, common law style reasonableness review; largely declaratory remedies; and the persistence of health petitions and negotiations outside of the courts. Justiciability is affected by the variables of what we term legal doctrine, judicial roles, healthcare provision and financing schemes, and civil society participation in each country. Attention to these parameters helps to ground and inform the arguments for and against a justiciable right to health.
